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This book was based on an archetype: the full criminal trial. In archetypical trial pro-
ceedings, the charges against the accused are presented in open court, they are sup-
ported by evidence that can be challenged, and the proceedings are concluded by the 
reasoned judgement of the court. Punishment is meted out after adversarial proceed-
ings, in which the accused was able to challenge the incriminating evidence against 
him. However, to study the characteristics of the full criminal trial in isolation from 
the ‘law in action’ would result in a distorted view of the manner in which criminal 
cases are processed in modern societies. Criminal cases are often diverted from full 
criminal proceedings; offences are decriminalised and handled in administrative pro-
cedures, they are handled solely by the prosecutor or handled by the court in a simpli-
fied manner. When being handled by the prosecutor, cases can be diverted by way of 
an out-of-court settlement, or by the imposition of a sentence by the prosecutor. Even 
when cases are brought before the courts, numerous shortcuts to proof can be dis-
cerned that speed up the proceedings. This book was concerned with such avoidance 
mechanisms that either divert from or speed up the proceedings, thereby avoiding the 
full criminal trial.
 The avoidance mechanisms discussed in this book were derived from the Dutch 
and international criminal justice systems (in particular the ICTY, ICTR, and ICC). 
These systems were chosen because together they provide for a good representation 
of the variety of avoidance mechanisms. The international criminal proceedings that 
were discussed are of particular relevance due to the nature of the cases that are pro-
cessed before the ad hoc Tribunals and the ICC. These cases are lengthy and complex 
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and almost inevitably lead to the avoidance of the full criminal trial. These cases are 
either diverted altogether from the full criminal trial (in case of a guilty plea or admis-
sion of guilt) or are shortened by the use of shortcuts to proof. In domestic criminal 
justice systems, including the Dutch system, ways are explored to handle the great 
number of criminal cases in an efficient manner. Avoiding the full criminal trial is 
necessary in international criminal proceedings due to the type of cases, whereas in 
domestic criminal justice systems avoidance mechanisms are regularly used to effi-
ciently handle the (increasing) caseload of criminal cases.

In this study, a distinction was made between diversions and shortcuts to proof, both 
of which allow for the avoidance of the full criminal trial. 
 Diversions were defined as avoidance mechanisms that infringe upon the princi-
ple of nulla poena sine iudicio. This principle entails that punishment can be meted 
out only by an impartial and independent court after regular proceedings have been 
conducted. Diversions are mechanisms that divert the case from the court, such as 
out-of-court settlements, guilty pleas, and admissions of guilt.
 Shortcuts to proof infringe upon the concept of the full criminal trial because 
they allow for an abbreviated presentation and discussion of the evidence in front of 
the court. In other words, shortcuts do respect the nulla poena sine iudicio principle, 
but do not allow for a regular presentation and discussion of the evidence before the 
court. The principle of immediacy in the formal sense, the notion that all evidence is 
fully presented in front of the court, is infringed upon. 
 Essentially, a full criminal trial is the handling of a case through proceedings be-
fore a court, in which all the relevant evidence is presented and discussed in order to 
allow the accused to participate effectively. Thus, the accused is able to object to any 
incriminating evidence and to present his arguments to the court. In order to inform 
the accused on how the court has considered his arguments, the judgement contains 
the reasons for the court’s decision. The definition of the full criminal trial is closely 
related to the manner in which incriminating evidence is processed when a diversion 
or shortcut is used. 
 The avoidance mechanisms that were identified in this study were critically as-
sessed in the light of fairness. When the full criminal trial is avoided, it is important 
that the handling of the accused’s case is conducted in a fair manner. The research 
question of this book was formulated as follows:

How should the concept of fairness regulate and limit avoidance mechanisms in crim-
inal proceedings?’

The concept of fairness in criminal proceedings was discussed in more detail in Chap-
ter 2. The concept of fairness that was used in this study was derived from the case 
law of the European Court of Human Rights. The Court has, over the past decades, 
created an authoritative account of the concept of fairness in criminal proceedings. 
Both in qualitative and quantitative terms, the Court has, compared to other human 
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rights bodies, established the most detailed and sophisticated concept of fairness. 
Fairness is regarded as a principle that underlies the enforcement of criminal law. This 
entails that fairness applies in case of the full criminal trial, when the case is divert-
ed, and when a shortcut to proof is used. More specifically, the concept of fairness in 
criminal proceedings is rooted in the idea of participation. Proceedings may be called 
fair if the accused has been able to participate effectively in the handling of his case, 
either by way of a diversion or a shortcut to proof. 
 Four aspects of participation in criminal proceedings were identified and dis-
cussed in detail. These four aspects were derived from the participatory model of 
proof, as described by legal scholars Jackson and Summers. They formulated this 
model on the basis of an analysis of the Court’s case law on the concept of fairness 
in criminal proceedings. The first aspect is non-compulsion: the accused cannot be 
forced to participate in the proceedings. The privilege against self-incrimination is a 
prime example of the right not to participate in the proceedings. It entails that the 
right to participate is not a duty to participate; rather, the procedural autonomy of the 
accused must be respected. The second aspect, informed involvement, entails that 
the accused must be well-informed about his rights and about the consequences of 
any procedural choice he may wish to make. Effective participation requires an in-
formed accused. The third aspect concerns the ability to challenge any incriminating 
evidence that is presented against the accused. The accused must be provided with 
sufficient time and facilities to challenge any incriminating evidence. The fourth as-
pect of the participatory model of proof concerns the right to a reasoned judgement 
or decision. The right to a reasoned judgement, part of the right to a fair hearing pro-
tected under Article 6 (1) ECHR, is the logical final aspect of the participatory model 
of proof. The court has to account for its factual findings. The accused is thus enabled 
to verify whether his arguments have been taken into consideration.
 The concept of participation applies without more to the shortcuts to proof. Pro-
ceedings in which a shortcut is used are conducted before a court, which means that 
the fair trial guarantees fully apply. Regarding the diversions from the full criminal 
trial and the concept of participation, it was argued that this is a proper normative 
framework. It would be against the object and purpose of the protections of the Con-
vention to regard fairness as a principle that should be respected solely during trial 
proceedings conducted before the court. When the accused opts for a diversion or is 
confronted with a diversion, he should consider carefully whether he wants his case 
to be diverted from the full criminal trial. In order to achieve this, the accused must be 
well-informed about his procedural options and may waive his right to a full criminal 
trial only voluntarily. When the accused and the prosecutor negotiate in the shadow 
of trial proceedings, it is vital that the negotiations are conducted in a fair manner in 
which the accused can participate effectively.
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In Chapter 3 diversions and shortcuts to proof in the Dutch criminal justice system 
were discussed. First, the concept of a full criminal trial was explained with particular 
attention to the Dutch criminal justice system. 
 Three diversions were identified: the punitive order, the transaction, and the 
conditional dismissal. The punitive order and the transaction can be used for rela-
tively minor offences (infractions and crimes punishable by a maximum of 6 years’ 
imprisonment). The characteristics of each diversion were discussed, as well as the 
procedural safeguards that exist in respect to each diversion. The transaction and the 
conditional dismissal are based on consensus between the accused and the prosecu-
tor. The accused agrees to the conditions contained in the transaction or conditional 
dismissal, and the prosecutor does not bring the case to court. Thus, the case is di-
verted from full criminal proceedings. In case of the punitive order, the prosecutor 
issues a punitive order that is not based on consensus. When the accused wants to 
challenge the punitive order, he must file a notice of disagreement. Unless the prose-
cutor withdraws the punitive order, the prosecutor will then initiate regular first- in-
stance proceedings before an independent and impartial court. If the accused fails to 
file a notice of disagreement timely, the punitive order becomes binding.
 Five shortcuts to proof were discussed in the context of the Dutch criminal jus-
tice system: facts of common knowledge, chain evidence, confessions, cases ad in-
formandum, and appeal proceedings. Facts of common knowledge were discussed 
in relation to proving contextual facts which place the conduct of the accused in a 
particular context, such as a state of war. The use of facts of common knowledge was 
assessed, in particular when facts of common knowledge were used to prove parts of 
the probandum. Regarding chain evidence, three distinct categories were identified 
in the case law. It was argued that only one category can properly be labelled chain 
evidence. This category of ‘real’ chain evidence entails that the conclusion that the 
accused has committed a particular offence is used, together with other evidence, to 
prove that the accused has committed another, similar offence. When real chain evi-
dence is used, the court does not rely on legal means of proof to convict the accused 
for a particular charge. Rather, the accused is convicted by analogy: the fact that the 
accused committed another similar offence has probative value regarding the other 
charge. 
 The archetypical way of avoiding a full criminal trial is to confess to the charges. 
The accused does not challenge the charges, which means that there is no longer 
any need for adversarial proceedings, because there is no contested issue left for the 
court to decide upon. Depending on the particular characteristics of the criminal jus-
tice system, the confession results in either an out of court procedure in which the 
court has no (or a very limited) role, or it is regarded as a means of proof. The Dutch 
criminal justice system is an example of the latter category, whereas in international 
criminal proceedings the confession is regarded as a procedural fact, which obviates 
the need for trial proceedings altogether. The confession does not, in the context of 
Dutch criminal proceedings, result in a diversion of the case from the court: it is not a 
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procedural fact which diverges the case from regular trial proceedings. The confession 
is regarded as an important means of proof, and the proceedings will be concentrated 
on issues that are contested. The confession of the accused does play a pivotal role in 
a particular type of cases: the ad informandum cases. In case of a habitual offender, 
the use of ad informandum cases increases efficiency. For example, the accused may 
be formally charged with one charge of shop-lifting. If he confesses to certain other 
instances of shop-lifting, the court may take those confessions into consideration re-
garding the sentence. The cases are then finally disposed of, and the prosecutor may 
not bring the ad informandum cases to court again. 
 The last shortcut to proof that was discerned in the Dutch criminal justice sys-
tem is the manner in which appeal proceedings are conducted. Appeal proceedings 
deviate from full criminal proceedings because the proceedings before the court of 
appeal are narrowed. The proceedings here are normally concentrated on the objec-
tions that the prosecutor or the accused have formulated against the judgement of 
the district court. Despite the fact that the court of appeal remains responsible for 
accurate fact-finding and for providing the accused a fair trial, appeal proceedings dif-
fer from trial proceedings. The different character of the appeal proceedings requires 
an active attitude from the accused. He should formulate his objections against the 
first-instance judgement as comprehensibly and timely as possible.

In Chapter 4, diversions and shortcuts in international criminal proceedings were 
discussed. Two diversions were identified in the proceedings before the ICTY, ICTR, 
and ICC: the guilty plea and the admission of guilt. When the accused pleads guilty, 
there is no need to have the accused’s guilt determined by the court after full criminal 
proceedings. In an adversarial context, there is no need to determine the guilt of the 
accused when there is no contested issue left. When the parties agree not to bring 
the case before the court, the autonomy of the parties to determine the course of the 
proceedings has to be respected. The legal framework of the guilty plea before the 
ICTY and ICTR was discussed. In order for a Trial Chamber to accept a guilty plea, the 
plea must be voluntary, informed, unequivocal, and be based on a sufficient factual 
basis. The Trial Chamber can accept a plea only when it complies with these criteria. 
Similar criteria are used at the ICC. First, the admission of guilt must be informed in 
that the accused must understand the nature and consequences of the admission of 
guilt. Second, the accused must have made the admission voluntarily after consulta-
tion with defence counsel. Finally, the admission must be supported by the facts of 
the case, which can be derived from the charges, agreed facts, or any other evidence 
that was presented by the prosecutor or the accused. The Trial Chamber can require 
a more complete presentation of the facts if this is in the interest of justice. In partic-
ular, the interests of the victims have to be taken into account when the Chamber is 
presented with an admission of guilt. The agreement between the prosecutor and the 
accused on diverting the case from full criminal proceedings is, as such, not decisive. 
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The Chamber has to determine whether a more complete presentation of the case 
would be in the interest of justice.
 Four shortcuts to proof were discerned in international criminal proceedings: 
agreed facts, judicial notice of facts of common knowledge, judicial notice of adju-
dicated facts and documentary evidence, and appeal proceedings. Regarding agreed 
facts, the prosecutor and the accused can agree that particular facts are not in dispute 
between them. Such uncontested facts can be brought to the attention of the Cham-
ber. When the Chamber notes the agreement on the uncontested facts, no evidence 
has to be presented to prove the particular facts. This shortcut to proof enables the 
parties and the Chamber to focus on the issues that remain contested between them 
(provided that the Chamber, acting proprio motu, does not require the presentation of 
additional evidence or submissions regarding the agreed facts). 
 Facts of common knowledge in international criminal proceedings provide for an 
interesting shortcut to proof: such facts of common knowledge are conclusively prov-
en. This entails that the prosecutor is not required to present evidence to establish the 
particular fact and that evidence in rebuttal is inadmissible. In international criminal 
proceedings, the practice of taking judicial notice of facts of common knowledge is of 
particular relevance because such facts have been used to prove parts of the charges. 
The notorious decision of the ICTR Appeals Chamber in Karemera is a well-known 
example. In this decision, the Appeals Chamber took judicial notice of contextual 
facts regarding the Rwandan genocide. Specifically, the Appeals Chamber took ju-
dicial notice of the Rwandan genocide, the existence of widespread and systematic 
attacks, and the existence of a non-international armed conflict on the territory of 
Rwanda. 
 Taking judicial notice of adjudicated facts and documentary evidence, another 
shortcut to proof, has become an important mechanism in international criminal 
proceedings to speed up trials. Although the concept is rooted in domestic practice, 
the manner in which the ad hoc Tribunals have relied upon this shortcut to proof is 
without precedent (the legal framework of the ICC does not provide for taking judi-
cial notice of adjudicated facts). When a Chamber takes judicial notice of an adjudi-
cated fact or documentary evidence, it ‘imports’ the factual conclusions of another 
Chamber into the proceedings. As a result, the judicially noticed facts are presumed 
to be correct, and no evidence has to be presented to establish these facts. Although 
evidence in rebuttal is admissible, judicial notice provides for an important shortcut 
to proof: when no evidence in rebuttal is presented, the judicially noticed fact is nor-
mally conclusively established. The criteria for taking judicial notice of adjudicated 
facts were discussed, and a quantitative analysis was presented on the use of adjudi-
cated facts in four cases that were conducted at the ICTY. It turned out that a substan-
tial number of judicially noticed facts are not included in the final judgements. Trial 
Chambers have not provided reasons for leaving out judicially noticed facts from the 
judgement. Considering the large number of unused judicially noticed facts, more 
elaborate reasoning on this point would have been desirable.
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The last shortcut to proof that was discussed concerned appeal proceedings. The 
appeal stage in international criminal proceedings allows for a second stage in the 
proceedings, in which both the conviction and the sentence can be challenged. The 
possibility for the accused to appeal both conviction and sentence aims, inter alia, to 
enhance accurate fact-finding, to verify whether fair trial rights have been observed 
during the trial proceedings and to enable the accused (or the prosecutor) to formulate 
objections against the trial judgment. The right to appeal does not imply that a quasi 
retrial is held in which all the evidence is presented for a second time. On the contrary, 
the applicants are typically requested to limit themselves to those parts of the trial 
judgement with which they disagree. The parties have a decisive say regarding the 
scope of the appeal proceedings, because the Appeals Chamber will concentrate the 
appeal proceedings primarily on the grounds brought forward by the applicants. Sim-
ilar to the Dutch appeal proceedings, the accused must provide the Appeals Chamber 
his objections as comprehensibly and timely as possible.

In the two final chapters, the diversions and shortcuts that were discussed in Chap-
ters 3 and 4 were critically evaluated in light of the participatory model of proof and 
specific recommendations were formulated. Each diversion and shortcut were ana-
lysed with the four elements of the participatory model as guidelines: non-compul-
sion, informed involvement, the ability to challenge the evidence and the element of 
a reasoned judgement. In Chapter 5, the elements related to the particular diversions 
and shortcuts described in the previous chapters were discussed in more detail. The 
main question of the Chapter was whether the accused is able to participate effective-
ly when the full criminal trial is avoided. Regarding the Dutch context, it was conclud-
ed that the prosecutor has an important role to play with respect to ensuring the fair-
ness of the diversion mechanisms. In order to enhance judicial supervision over the 
diversion mechanisms, the recommendation was made to explicitly allow the court 
to take into account the manner in which a punitive order was issued by the prosecu-
tor. In case of special transactions, it was suggested to follow the proposal by Borgers 
to request judicial approval of this category of transactions. A similar argument was 
made regarding the conditional dismissal. 
 When shortcuts to proof are used, the main responsibility for providing the ac-
cused with a fair trial lies with the court. The court must enable the accused to partic-
ipate effectively. 
 Regarding the avoidance mechanisms that were discerned before the ICTY, ICTR, 
and ICC, it was argued that they are indispensable due to the complex character of in-
ternational criminal cases. The diversions, the guilty plea and the admission of guilt, 
are embedded in a solid legal framework that, if applied properly, adequately protects 
the interests of the accused. Regarding the shortcuts, it was argued that agreement 
between the prosecutor and the accused regarding factual issues provides for a useful 
shortcut to proof. In the absence of any provision in the ICC legal framework regard-
ing judicial notice of adjudicated facts, agreed facts can help to speed up the proceed-
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ings. Similar to the observations on Dutch appeal proceedings, it is vital that the ac-
cused is well aware of the procedural character of appeal proceedings in international 
criminal cases.

In Chapter 6, it was argued that, when the concept of fairness is regarded as a prin-
ciple that applies regardless of the procedural context in which the criminal case is 
processed, any criticism on the decline of the full criminal trial can be properly ad-
dressed. In every case in which the full criminal trial is avoided, the consequences 
for the fair handling of the case must be assessed. The different elements of the par-
ticipatory model of proof provide guidelines that have to be taken into account: Can 
the accused still opt for a full criminal trial? Is he properly informed of the outlook of 
the proceedings? Is he able to effectively challenge the evidence? Is he provided with 
a reasoned decision that can be challenged? When these elements are taken into ac-
count and when fairness is regarded as a fundamental principle that underlies crim-
inal law enforcement, avoidance mechanisms can provide for diverted or shortened 
proceedings in a fair and legitimate manner.


